UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

Inre

SPECKER MOTOR SALES COMPANY, Case No. SM 97-90180
Chapter 7
Debtor.

OPINION DETERMINING ADMINISTRATIVE INSOLVENCY AND DISGORGEMENT

This matter comes before the Court on the Debtor’'s Motion for Determination Regarding
Adminigrative Insolvency and Disgorgement. Although we find that Debtor’s Counsed must disgorge the
interim fees paid to him in the Chapter 11 so that they can be distributed pro rataamong al Chapter 11
adminigrative clamants, we compliment counsd on both sides for their professonaism in handling this
meatter. We redize that each party had strong fedings regarding this issue and their ability to treat each other
as worthy opponents and professionasis to be commended.

Specker Motor Sales Co. (Debtor) filed bankruptcy under Chapter 11 on March 18, 1997.
Counsd for the Debtor, Dondd W. Bays was paid aretainer of $10,000 whichwas approved by the Court
adongwithhisemployment on April 21, 1997. Thereafter, Debtor’ s counsel was alsodlowed additiona fees
and cogts of $7,343.10 which were never paid.

Prior to the submission of aplan, the Debtor filedaMotionto Sdl All Assets. A hearing took place
and an Order for Sde was entered on June 24, 1997. Once the assets were sold the United States Trustee
filed a Motion to Convert to Chapter 7. This Motion was granted on September 24, 1997, and a

Conversion Order was entered that same day.



Shortly thereafter, the Trustee filed a Notice of Fina Account indicating that the estate was
adminidratively insolvent due to outstanding tax debt and other adminidrative expensesinduding the United
States Trustee sfees. The Notice required Debtor’ s counsel to disgorge $9,026.59 of hisretainer in order
to distribute that amount pro rata among the other Chapter 11 adminidrative damants. Since no objection
was received to the Notice, the Court entered the order gpproving the proposed ditributionon August 5,
2002. The Debtor filedaMotionfor Reconsderationon August 16, 2002. The United States Trustee, the
Internal Revenue Service and the State of Michigan dl objected to the Motionfor Reconsiderationand on
December 16, 2002, the Debtor filed the Motion for Determination Regarding Adminigrative Insolvency
and Disgorgement that is now before us!

11 U.S.C. 8§726(b) states:

Payment on claims of akind specified in paragraph (1), (2), (3), (4), (5), (6), (7), or (8) of

Section 507(a) of this title, or in paragraph (2), (3), (4), or (5) of subsection (a) of this

section, shdl be made pro rata among clams of the kind specified in each such particular

paragraph, except that in a case that has been converted to this chapter under section

1009,* 1112, 1208, or 1307 of thistitle, aclaim alowed under Section503(b) of thistitle

incurred under this chapter after such conversion has priority over a dam alowed under

section 503(b) of thistitle incurred under any other chapter of thistitie or under this chapter

beforesuchconversonand over any expenses of a custodian superseded under section543

of thistitle

The rule provided in §726(b) is a smple one. When aChapter 11 case is converted to one under

Chapter 7, the Chapter 7 adminidrative expenses have a priority of payment over the Chapter 11

*According to the United States Trustee' s Brief in Support of the Response to Debtor’s Motion
for Determination Re: Adminigrative Insolvency and Disgorgement, the parties have agreed to forego
the argument that the Notice of June 13, 2002 was insufficient to bind the attorney for the Debtor and
that the Motion for Reconsideration was untimely, in order to dlow the Court to reach the merits of the
issue.



adminigrative expenses. Once the Chapter 7 expenses have been paid in full, Chapter 11



adminidraive expensesare paid. If the estate cannot pay all Chapter 11 adminigrative expensesinfull, they
are paid pro rata.

Professonds employed in the bankruptcy area are placed on notice of the §8726(b) distribution
scheme by holding themsalves out as having aworking knowledge of the Bankruptcy Code. When Debtor’ s
counsel received compensation within the Chapter 11 case, he was on naotice that §726(b) may require
disgorgement of those paymentsif sufficient funds did not exist to pay dl Chapter 11 adminidrative feesin
ful.

Perhaps §726(b) was best interpreted by the Honorable Laurence E. Howard in Central States,

Southeast and Southwest Areas Pension Fund v. Robhins (In re Interstate Motor Freight System IMES,

Inc.), 71 B.R. 741, 744 (Bankr. W.D. Mich. 1987), when he stated: “One overarching object of the
Bankruptcy Code is equdity of distribution to like Stuated creditors. An expression of this policy is found
at 11 U.S.C. 8726(b) whichprovidesinessencethat dl clamants, induding adminigrative claimants whose
dams are accrued in the same chapter shdl be reimbursed pro rata. Consistently with this policy, all
adminigtrative expenses are on parity asto payment.”

In other words, to allow Debtor’s counsal to collect more than the other adminigtrative clamants
isaviolation of the equdity of digtribution required under 11 U.S.C. 8726(b). There is no priority among

adminigrative damants. In re Grigg Clothing Co., 62 B.R. 1016 (Bankr. D.S.D. 1986).

Debtor’s counsd argues that disgorgement is discretionary and urges the Court to so hold. See

United States v. Schottenstein, Zox & Dunn (In re Unitcadt, Inc)), 219 B.R. 741 (6™ Cir. BAP

1998)(holdingthat §726(b) doesnot compel disgorgement fromprofessonds inevery case of adminidrative

insolvency but isa remedy within the discretion of the bankruptcy court under 88330 and 331). Weagree

4



that disgorgemert is discretionary under 8331 because the alowance of compensation is adways
discretionary. However, wefind that 8726(b) requires disgorgement of interim compensationinevery case
of adminigrative insolvency in order to achieve the“pro rata’ disbursement described inthe section. Thus
the language, “ Payment ondams. . .ghdl be made pro rataamong daims of the kind specified in each such
particular paragraph. . .” (Emphasis added).

In addition, interim dlowances areinterlocutory innature and are away's subject to the court’ sre-

examinationand adjustment during the course of a case. In re Callister, 673 F.2d 305 (10" Cir. 1982); See

aso In re TaxmanClothing Co., 49 F.3d 310 (7" Cir. 1995); Inre Andlik, 207 B.R. 34 (Bankr. D. Mass.
1997). The amount of fees subject to review at the end of a case are not only the baance due at the end but
al compensation sought including the interim fees and the retainer aready received. The entire amount of
the fees, and not just the amount the attorney seeks over and above the retainer, are subject to review and

award. InreNorth Bay Tractor, 191 B.R. 186 (Bankr. N.D. Cal. 1996).

Consequently, we find that §8726(b) requires mandatory disgorgement of $9,026.59 from the

Debtor’ s counsel so that the adminigtrative claimants can be paid pro rata

Dated: February 26, 2003

Honorable Jo Ann C. Stevenson
United States Bankruptcy Judge



UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

Inre

SPECKER MOTOR SALES COMPANY, Case No. SM 97-90180

Chapter 7
Debtor.

/

ORDER DETERMINING ADMINISTRATIVE INSOLVENCY AND DISGORGEMENT
At asessionof sad Court, hdd inand for said Digtrict, at the United States
Bankruptcy Court, Federal Building, Grand Rapids, Michiganthis 26™" day
of February, 2003.

PRESENT: HONORABLE JO ANN C. STEVENSON
United States Bankruptcy Judge

NOW, THEREFORE, IT ISHEREBY ORDERED asfollows:

1. Inaccordance with the attached Opinion, Debtor’s Counsd shall disgorge $9026.59 so that dll
adminigrative clamants shdl be paid on apro rata basis;

2. Debtor’s Motion for Reconsideration of Notice of Fina Account is DENIED;
3. A copy of this Opinion and Order shdl be served by firg-class United States mall, postage

prepaid upon Dondd W. Bays, Esg., Michad V. Maggio, Esg., U.S. Trustee, AgnesKemper-Cloyd, Esqg.,
Assgant U.S. Attorney and Thomas C. Johnson, Esgl., Assistant Attorney General.

Dated: February 26, 2003

Honorable Jo Ann C. Stevenson
United States Bankruptcy Judge

Served as ordered:






